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AFTER GAY MARRIAGE, what will become of marriageitsel f?Will same-sex matrimony extend
marriage sstabilizing effectsto homosexua s?Will gay marriageunderminefamily life?A lotisriding onthe
answerstothese questions. But themedia sreflexivelabeling of doubts about gay marriage ashomophobia
hasmadeit almost impossibleto debatethe social effectsof thisreform. Now with the Supreme Court’s
ringing affirmation of sexud liberty in Lawrencev. Texas, that debateisunavoidable.

Amongthelikeliest effectsof gay marriageisto take usdown adippery dopeto legalized polygamy and
“polyamory” (group marriage). Marriagewill betransformed into avariety of relationship contracts, linking
two, three, or moreindividuals (however weakly and temporarily) in every conceivable combination of male
and female. A scare scenario? Hardly. The bottom of thisdopeisvisiblefrom wherewe stand. Advocacy
of legalized polygamy isgrowing. A network of grass-roots organi zations seeking legal recognitionfor group
marriageaready exists. Thecause of legalized group marriageischampioned by apowerful faction of
family law specidigts. Influentia legal bodiesin both the United States and Canada have presented radical
programsof marital reform. Some of these quasi-governmental proposalsgo so far asto suggest the aboli-
tion of marriage. Theideasbehind thismovement havea ready achieved surprising influence with apromi-
nent American politician.

Noneof thisiswell known. Both the mediaand public spokesmen for the gay marriage movement treat the
issueasan unproblematic advancefor civil rights. True, asma | number of relatively conservative gay
spokesmen do consider the socid effectsof gay matrimony, insisting that they will be beneficent, that homo-
sexua unionswill become morestable. Yet another faction of gay rightsadvocates actualy favorsgay
marriage asastep toward the abolition of marriageitself. Thisgroup agreesthat thereisadippery dope,
and wantsto hasten the dlide down.

To consider what comes after gay marriageisnot to say that gay marriageitself posesno danger tothe
ingtitution of marriage. Quite gpart fromthelikelihood that it will usher inlegalized polygamy and polyamory,
gay marriagewill dmost certainly weakenthe belief that monogamy liesat the heart of marriage. But to see
why thisisso, wewill first need to reconnoiter the dippery sope.

Promoting polygamy

DURING THE 1996 congressional debate onthe Defense of MarriageAct, which affirmed the ability of
the statesand thefedera government to withhold recognition from same-sex marriages, gay marriage
advocateswere put on the defensive by the polygamy question. If gayshad aright to marry, why not
polygamists? Andrew Sullivan, one of gay marriage’ smost intelligent defenders, |abel ed the question fear-
mongering—akintothediscredited belief that interracial marriagewould lead to birth defects. “ To the best
of my knowledge,” said Sullivan, “thereisno polygamists' rightsorganization poised to exploit same-sex
marriageand return the republic to polygamousabandon.” Actualy, there are now many such organizations.
Andther strategy—even their existence—owes much to themovement for gay marriage.



Scoffing at the polygamy prospect asludicrous has been the strategy of choicefor gay marriage advocates.
In 2000, following Vermont’senactment of civil unions, Matt Coles, director of theAmerican Civil Liberties
Union’'sLeshian and Gay RightsProject, said, | think theideathat thereis somekind of dippery dope[to
polygamy or group marriage] issilly.” Asproof, Colessaid that Americahad legalized interracia marriage,
whilea so forcing Utah to ban polygamy before admission to the union. That dichotomy, said Coles, shows
that Americansare capabl e of distinguishing between better and worse proposasfor reforming marriage.

Arewe?When Tom Greenwas put ontrial in Utah for polygamy in 2001, it played like adressrehearsal
for the coming movement to legalize polygamy. True, Green was convicted for violating what hecalled
Utah's“don’t ask, don’t tell” policy on polygamy. Pointedly refusingto* hideinthecloset,” hetouted
polygamy on the Sally Jessy Raphael, Queen L atifah, Geraldo Rivera, and Jerry Springer shows, and on
“DatelineNBC” and “48 Hours.” But the Greentrial wasnot just acable spectacle. It brought out asur-
prising number of mainstream defenses of polygamy. And most of the defenderswent to bat for polygamy
by drawing direct comparisonsto gay marriage.

WritingintheVillage Voice, gay | eftist Richard Gol dstein equated the drivefor state-sanctioned polygamy
with themovement for gay marriage. The politica reluctance of gaysto embrace polygamistswas under-
standable, said Goldstein, * but our fatesare entwined in fundamenta ways.” Libertarian Jacob Sullum
defended polygamy, dongwith al other consensua domestic arrangements, intheWashington Times.
Syndicated libera columnist Ellen Goodman took up the cause of polygamy with adirect comparisonto
gay marriage. Steve Chapman, amember of the Chicago Tribune editorial board, defended polygamy inthe
Tribuneandin Sate. The New York Timespublished aWeek in Review articlejuxtaposing photosof Tom
Green'sfamily with sociobiologica argumentsabout the natural nessof polygamy and promiscuity.

TheACLU’sMatt Colesmay have derided theideaof adippery dopefrom gay marriageto polygamy, but
theACLU itsdlf stepped into help Tom Green during histrial and declared its support for therepeal of all
“lawsprohibiting or penaizing thepractice of plural marriage.” Thereisof course adifference between
repealing such lawsand forma state recognition of polygamousmarriages. Neither theACLU nor, say,
Ellen Goodman hasdirectly advocated formal state recognition. Yet they give usno reason to supposethat,
whenthetimeisripe, they will not do so. Stephen Clark, thelega director of the UtahACLU, hassaid,
“Takingto Utah’spolygamistsisliketaking to gaysand lesbianswho really want theright tolivetheir
lives”

All thiswasin 2001, well beforethe prospect that legal gay marriage might createthe cultural conditionsfor
state-sanctioned polygamy. Can anyone doubt that greater public support will beforthcoming once gay
marriage hasbecomeareaity? Surely theACLU will lead the charge.

Why isstate-sanctioned polygamy aproblem?The deep reasonisthat it erodesthe ethos of monogamous
marriage. Despitethedivorcerevolution, Americanstill takeit for granted that marriage meansmonogamy.
Theided of fidelity may bebreached in practice, yet adultery isclearly understood asatransgression
against marriage. Lega polygamy would jeopardizethat understanding, and that iswhy polygamy has
historically beentreated intheWest asan offense against society itself.

Inmost non-Western cultures, marriageisnot aunion of freely choosing individuals, but analiance of family
groups. Theemotional relationship between husband and wifeisattenuated and subordinated to the eco-
nomic and politica interestsof extended kin. But in our world of freely choosing individuals, extended
familiesfdl away, and|oveand companionship arethe only surviving principlesonwhichfamiliescan be
built. From ThomasA quinasthrough Richard Posner, amost every seriousobserver hasgranted theincom-



patibility between polygamy and Western companionate marriage.

Where polygamy works, it does so because the husband and hiswivesareemotionaly distant. Eventhen,
jealousy isaconstant danger, averted only by strict rulesof seniority or parity inthe husband’seconomic
support of hiswives. Polygamy ismore about those resourcesthan about sex.

Yet inmany polygamous societies, even though only 10 or 15 percent of men may actually havemultiple
wives, thereisawidely held belief that men need multiplewomen. Theresult isthat polygamistsare often
promiscuous—just not with their ownwives. Anthropol ogist Philip KilbridereportsaNigeriansurvey in
which, among urban male polygamists, 44 percent said their most recent sexua partnerswerewomen other
than their wives. For monogamous, married Nigerian menin urban aress, that figureroseto 67 percent.
Even though polygamous marriageislessabout sex than security, societiesthat permit polygamy tend to
regject theideaof marita fideity—for everyone, polygamistsincluded.

Mormon polygamy hasawaysbeen acomplicated and evol ving combination of Western moresand classic
polygamous patterns. Like\Western companionate marriage, Mormon polygamy condemnsextramarital
seX. Yet higtoricaly, likeitsnon-Western counterparts, it de-emphasized romantic love. Even so, jealousy
wasawaysaproblem. One study putstherate of 19th-century polygamousdivorceat tripletheratefor
monogamousfamilies. Unliketheir forebears, contemporary M ormon polygamiststry to combine polygamy
with companionate marriage—and have avery tough timeof it. We have no definitivefigures, but divorceis
frequent. [rwin Altman and Joseph Ginat, who' ve written the most detail ed account of today’s breakaway
Mormon polygamist sects, highlight the special stresses put on familiestrying to combine modern notions of
romanticlovewith polygamy. Strict religiousrulesof parity among wives maketheeffort to createahybrid
traditionalist/modern version of Mormon polygamy at least plausible, if very stressful. But polygamy let
loosein modern secular Americawould destroy our understanding of marital fiddlity, while putting nothing
viableinitsplace. And postmodern polygamy isalot closer than you think.

Polyamory

AMERICA’ SNEW, souped-up version of polygamy iscalled “polyamory.” Polyamoriststracetheir de-
scent from the anti-monogamy movementsof the sixtiesand seventies—everything from hippie communes,
to the support groupsthat grew up around Robert Rimmer’s 1966 novel “ The Harrad Experiment,” tothe
cult of Bhagwan Shree Rajneesh. Polyamorists prosel ytizefor “ respons ble non-monogamy”—aopen, loving,
and stable sexual rel ationships among morethan two people. The modern polyamory movement took off in
themid-nineties—partly because of thegrowth of theInternet (withitsconfidentiality), but dsoin parale
to, and inspired by, therising gay marriage movement.

Unlikeclassi ¢ polygamy, which features one man and severa women, polyamory comprisesabewildering
variety of sexua combinations. Therearetriads of onewoman and two men; heterosexua group marriages,
groupsinwhich someor all membersarebisexual; lesbian groups, and so forth. (For details, see Deborah
Anapol’s* Polyamory: TheNew LoveWithout Limits,” oneof themovement’ sauthoritative guides, or
Googletheword polyamory.)

Supposedly, polyamory isnot asynonym for promiscuity. In practice, though, thereisacontinuum between
polyamory and“swinging.” Swinging couplesdaly with multiplesexua partnerswhileintentionally avoiding
emotiona entanglements. Polyamorists, in contrast, try to establish stable emotiona tiesamong asexualy
connected group. Although the subcultures of swinging and polyamory arerecognizably different, many
individualsmovefredy between them. And since polyamorous group marriages can be sexual ly closed or
open, it'softentough to draw aline between polyamory and swinging. Here, then, isthemodern American



verson of Nigerid sextramarital polygamous promiscuity. Oncethe principlesof monogamous companion-
atemarriage are breached, even for supposedly stable and committed sexual groups, thedidetoward full-
fledged promiscuity isdifficult to halt.

Polyamoristsare enthus astic proponents of same-sex marriage. Obvioudly, any attempt to restrict marriage
to asingle man and woman would prevent thelegalization of polyamory. After passage of the Defense of
MarriageActin 1996, an article appeared in Loving More, the flagship magazine of the polyamory move-
ment, calling for the creation of apolyamorist rights movement model ed on the movement for gay rights.
The piecewas published under the pen name Joy Singer, identified asthe graduate of a*top tenlaw
school” and apolitical organizer and public officia in Californiafor the previoustwo decades.

Taking aleaf fromthe gay marriage movement, Singer suggested starting small. A campaign for hospital
vigtation rightsfor polyamorous spouseswoul d betheway to begin. Full marriage and adoptionrights
would comelater. Again using the gay marriage movement asamodel, Singer called for careful selection of
acceptable public spokesmen (i.e., peoplefrom longstanding poly familieswith children). Singer even
published aspeech by lowastatelegidator Ed Fallon on behalf of gay marriage, arguing that the goal would
beto get acongressman to give exactly the same speech asFallon, but substituting theword “ poly” for
“gay” throughout. Try telling polyamoriststhat thelink between gay marriage and group marriageisa

mirage.

Theflexible, egditarian, and dtogether postmodern polyamoristsare morelikely to influencethelarger
society than M ormon polygamists. The polyamoristsgo after monogamy in away that resonateswith
America ssecular, post-sixtiesculture. Yet thefundamental drawback isthe samefor Mormonsand
polyamoristsalike. Polyamory websitesarefilled with chatter about jeal ousy, the problem that will not go
away. | nevitably, group marriagesbased on modern principlesof companionatelove, without religiousrules
andrestraints, areunstable. Likethe short-lived hippie communes, group marriageswill bebroken onthe
contradiction between companionatelove and group solidarity. And childrenwill pay theprice. Theharms
of state-sanctioned polyamorous marriage would extend well beyond the polyamoriststhemselves. Once
monogamy isdefined out of marriage, it will be next toimpossibleto educateanew generationinwhat it
takesto keep companionate marriageintact. State-sanctioned polyamory would spell the effective end of
marriage. And that isprecisaly what polyamory’ snew—and surprisingly influentia—defendersareaiming
for.

Thefamily law radicals

STATE-SANCTIONED polyamory isnow the cutting-edgeissueamong scholarsof family law. The
preeminent school of thought inacademic family law hasitsoriginsintheargumentsof radical gay activists
who once opposed same-sex marriage. Intheearly nineties, radicalslikelongtime National Gay and Les-
bian Task Force policy director PaulaEttel brick spoke out against making legal marriageapriority for the
gay rightsmovement. Marriage, Ettelbrick reminded her fellow activists, “ haslong been thefocus of radical
feminist revulson.” Encouraging gaysto marry, said Ettelbrick, would only forcegay “assmilation” to
American norms, when thereal object of the gay rightsmovement ought to be getting Americansto accept
gay difference. “Being queer,” said Ettelbrick, “ means pushing the parametersof sex and family, andinthe
processtransforming thevery fabric of society.”

Promoting polyamory istheidea way to “radically reorder society’ sview of thefamily,” and Ettel brick,
who hassinceformally signed on asasupporter of gay marriage (and isfrequently quoted by the press), is
now part of amovement that hopesto use gay marriage asan opening to pressfor state-sanctioned



polyamory. Ettelbrick teacheslaw at the University of Michigan, New York University, Barnard, and Co-
lumbia. Shehasalot of company.

Nancy Polikoff isaprofessor at American University’slaw school. In 1993, Polikoff published apowerful
andradical critiqueof gay marriage. Polikoff stressed that during the height of theleshbian feminist movement
of the seventies, even many heterosexual feministsrefused to marry becausethey believed marriageto be
aninherently patriarcha and oppressiveinstitution. A movement for gay marriage, warned Polikoff, would
surely promote marriage asasocia good, trotting out monogamous couples as spokesmenin away that
would marginalize non-monogamous gaysand wouldfail to chalengethelegitimacy of marriageitself. Like
Ettel brick, Polikoff now supportstheright of gaysto marry. And like Ettelbrick, Polikoff ispart of amove-
ment whoselarger goal isto uselega gay marriageto push for state-sanctioned polyamory—theultimate
subversion of marriageitself. Polikoff and Ettelbrick represent what isarguably now the dominant perspec-
tivewithinthedisciplineof family law.

Corndl University law professor MarthaFinemanisanother key figureinthefield of family law. Inher 1995
book “ The Neutered M other, the Sexual Family, and Other Twentieth Century Tragedies,” sheargued for
theabolition of marriageasalegal category. Fineman’sbook beginswith her recollection of an experience
fromthelate seventiesin politicaly radica Madison, Wisconsin. To her frustration, she could not convince
eventhemost progressive membersof Madison’s Equal OpportunitiesCommission to recognize* plural
sexud groupings’ asmarriages. That failure helped energize Fineman'slifel ong driveto abolish marriage.

Butit'sUniversity of Utah law professor Martha Ertman who stands on the cutting edge of family law.
Building on Fineman’sproposalsfor the abalition of legal marriage, Ertman hasoffered alegal templatefor
asweeping relationship contract system model ed on corporate law. (Seethe Harvard Civil Rightsand Civil
LibertiesLaw Review, Winter 2001.) Ertman wants state-sanctioned polyamory, legally organized on the
model of limited liability companies.

Inarguing for the replacement of marriagewith acontract system that accommodates polyamory, Ertman
notesthat legal and socia hostility to polygamy and polyamory are decreasing. Shegoeson astutely to
imply that theincreased openness of homosexual partnershipsisdowly collgpsing thetaboo against po-
lygamy and polyamory. And Ertmanisfrank about the purpose of her proposed reform—to render the
digtinction between traditional marriageand polyamory “morally neutra.”

A sociologist rather than aprofessor of law, Judith Stacey, the Barbra Strei sand Professor in Contemporary
Gender Studiesat USC, isanother key member of thisgroup. Stacey haslong championed aternative
family forms. Her current researchison gay families cons sting of morethan two adults, whose several
membersconsider themsalveseither married or contractually bound.

In 1996, inthe Michigan Law Review, David Chambers, aprofessor of law at the University of Michigan
and another prominent member of thisgroup, explained why radical opponentsof marriage ought to sup-
port gay marriage. Rather than reinforcing atwo-person definition of marriage, argued Chambers, gay
marriagewould make society more accepting of further legal changes. “ By ceasing to concelve of marriage
asapartnership composed of one person of each sex, the state may become more receptiveto units of
threeor more.”

Gradud trangition from gay marriageto state-sanctioned polyamory, and the eventua abolition of marriage
itself asalegal category, isnow themost influential paradigm within academic family law. AsChambers put
it, “ All desirablechangesin family law need not be made at once.”



Finaly, MarthaMinow of Harvard Law School deserves mention. Minow has not advocated state-sanc-
tioned polygamy or polyamory, but the principles she champions pavetheway for both. Minow arguesthat
familiesneed to beradically redefined, putting blood tiesand traditional legal arrangementsasideand
attendinginstead to thefunctiond redlitiesof new family configurations.

Ettelbrick, Polikoff, Fineman, Ertman, Stacey, Chambers, and Minow areamong the most prominent family
law theoristsin the country. They have plenty of followersand hold much of the power and initiativewithin
their field. There may be other approachesto academic family law, but none exceed theradicalsininflu-
ence. Inthelast couple of years, there have been anumber of conferenceson family law dominated by the
viewsof thisschool. The conferenceshave nameslike* Marriage Law: Obsolete or Cutting Edge?’ and
“Assmilation & Resistance: Emerging IssuesinLaw & Sexudity.” Thetitlesturn on the paradox of using
marriage, seemingly aconservative path toward assimilation, asatool of radica cultura “resistance.”

One of themost important recent family law meetingswasthe March 2003 Hofstraconferenceon“Mar-
riage, Demacracy, and Families.” Theradicaswereoutinfull force. Onapand entitled* IntimateAffiliation
and Democracy: Beyond Marriage?’ Fineman, Ertman, and Stacey held forth on polyamory, thelegal
abolition of marriage, and related i ssues. Although there were more moderate schol ars present, therewas
barely achdlengetotheradicals suggestionthat it wastimeto move*“beyond marriage.” Thefew tradition-
digsinfamily law arerelatively isolated. Many, maybemost, of the prominent figuresin family law count
themselvesasadvocatesfor |esbian and gay rights. Yet family law today isasinfluenced by the hostility to
marriage of seventiesfeminismasitisby advocacy for gay rights. Itisthisconfluenceof radica feminism
and gay rightsthat now shapesthefield.

Beyond conjugality

Y OU MIGHT THINK theradicalswho dominatethedisciplineof family law arejust abunch of eccentric
and irrelevant academics. You would bewrong. For onething, thereisalready athriving non-profit organi-
zation, theAlternativesto Marriage Project, that advancestheradicas goals. When controversiesover the
family hit the news, experts provided by theAlternativesto Marriage Project are often quoted in main-
stream mediaoutlets. WhiletheAlternativesto Marriage Project endorsesgay marriage, itslonger-term
god isto replace marriage with asystem that recognizes*“thefull range” of family types.

That includes polyamorousfamilies. TheAlternativesto Marriage Project’ sstatement of purpose—its

“ Affirmation of Family Diversity”—issigned not only by Ettel brick, Polikoff, and Stacey but by severd
polyamoristsaswell. Onalist of signatoriesthat includesacademicluminarieslike Yae historian Nancy
Cott, you canfind Barry Northrup of Loving More magazine. TheAlternativesto Marriage Project, dong
with Martha Ertman’spioneering lega proposas, hasgiven polyamory afoothold on respectability.

Thefirst rea publictriumph of thefamily law radicalshas comein Canada. In 1997, the Canadian Parlia-
ment established the Law Commission of Canadato serve Parliament and the Justice Ministry asakind of
advisory board onlega reform. In December 2001, the commission submitted areport to Parliament called
“Beyond Conjugdlity,” which stopsjust short of recommending the abolition of marriagein Canada.

“Beyond Conjugdity” containsthree basic recommendations. First, judgesaredirected to concentrateon
whether theindividua sbeforethemare*functiondly interdependent,” regardlessof their actud marita
status. Onthat theory, ahousehold consisting of an adult child still living with hismother might betreated as
thefunctiona equivaent of amarried couple. In so disregarding marita status, “ Beyond Conjugdity” is
clearly drawing onthework of Minow, whosewritingsarelisted inthebibliography.



“Beyond Conjugality”’ ssecond key recommendationisthat alega structure be established alowing people
to register their persond relationshipswith the government. Not only could heterosexual couplesregister as
official partners, so could gay couples, adult children livingwith parents, and siblingsor friendssharing a
house. Although the authors of “ Beyond Conjugality” are politic enough to relegate the point to footnotes,
they state that they seenoreason, in principle, to limit registered partnershipsto two people.

Thefina recommendation of “ Beyond Conjugality” —Iegalization of same-sex marriage—drew themost
publicity whenthereport wasreleased. Yet for the Law Commission of Canada, same-sex marriageis
clearly just onepart of thelarger project of doing away with marriageitself. “Beyond Conjugality” stops
short of recommending the abolition of legal marriage. Theauthorsglumly notethat, for the moment, the
publicisunlikely to accept such astep.

Thetext of “Beyond Conjugality,” itshibliography, and the Law Commission of Canada’sother publications
unmistakably reved theinfluenceof theradical theoristswho now dominatethedisciplineof family law.
While Canada’s parliament has postponed action on “ Beyond Conjugality,” thereport hasaready begunto
shapethe culture. Thedecision by the Canadian government in June 2003 not to contest court rulings
legdizing gay marriageisonly the beginning of the changesthat Canada’ sjudgesand lega bureaucratshave
inmind. Thesmultaneity of themany reformsisstriking. Gay marriageisbeing pressed, but intandem with
aregistration systemthat will sanction polyamorousunions, and eventuadly replacemarriageitsaf. Empiri-
caly, theradicals hopesarebeing validated. Gay marriageisnot strengthening marriage but hasinstead
become part of alarger unraveling of traditional marriagelaws.

Ah, but that’s Canada, you say. Yet Americahasitsrough equivalent of the Law Commission of Canada—
theAmerican Law Ingtitute (ALI), an organization of legal scholarswhose recommendationscommonly
shapeimportant legal reforms. In 2000, AL I promulgated areport called “ Principlesof the Law of Family
Dissolution” recommending that judgeseffectively disregard the distinction between married couplesand
longtime cohabitors. Whilethe ALl principlesdo not go so far asto set up asystem of partnership registra-
tion to replace marriage, thereport’sframework for recognizing awide variety of cohabiting partnerships
putsit onthe samepath as“Beyond Conjugality.”

Collgpsi ng the distinction between cohabitation and marriageisaproposal especialy damagingto children,
who are decidedly better off when born to married parents. (Thisaspect of the AL report hasbeen per-
suasively criticized by Kay Hymowitz, inthe March 2003 issue of Commentary.) But amoredisturbing
aspect of theALl report isitsevasion of the polygamy and polyamory issues.

Prior to publication of theALI Principles, thereport’sauthorswere pressed (at the 2000 annual meeting of
theAmerican Law Institute) about the question of polygamy. Theauthors put off the controversy by defining
legal cohabitorsascouples. Yet theALl report offersno principled way of excluding polyamorousor
polygamous cohabitorsfrom recognition. Thereport’sreformsare said to be based on the need to recog-
nize“ satisticaly growing” patternsof relationship. By thisstandard, the growth of polyamorous cohabita:
tionwill soonrequirethelegal recognition of polyamory.

AlthoughAmerica’'sALI Principlesdo not follow Canada s Beyond Conjugdity” in proposing either state-
sanctioned polyamory or the outright end of marriage, the University of Utah’sMartha Ertman hassug-
gested (in the Spring/Summer 2001 Duke Journal of Gender Law and Policy) that theAmerican Law
Ingtituteisintentionally holding back on moreradica proposasfor pragmatic political reasons. Certainly,
theALI Principles authorstake Canadian law asthemodel for thereport’smost radical provisions.

Further confirmation, if any were needed, of themainstream influence of thefamily law radicalscamewith



Al and Tipper Gore's 2002 book “ Joined at the Heart,” in which they defineafamily asthosewho are
“joined at theheart” (rather than by blood or by law). The notionthat afamily isany group “joined at the
heart” comes straight from Harvard’ sMarthaMinow, who worked with the Gores. In fact, the Minow
articlefromwhichthe Gorestaketheir definition of family isa sothearticleinwhich Minow tentatively
floatstheideaof substituting domestic partnership registriesfor traditional marriage. (“ Redefining Families:
Who'slnand Who'sOut?” University of Colorado Law Review, Volume 62, Number 2, 1991.) So one of
theguiding spiritsof Canada's" Beyond Conjugality” report amost had afriend intheWhite House.

Tripleparenting

POLY GAMY, POLYAMORY, and the abolition of marriage are bad ideas. But what hasthat got to do
with gay marriage? Thereason theseideas are connected isthat gay marriageisincreasingly being treated
asacivil rightsissue. Oncewe say that gay coupleshavearight to have their commitmentsrecognized by
the state, it becomes next to impossibleto deny that sameright to polygamists, polyamorists, or even
cohabiting relativesand friends. And once everyone' srel ationshi p isrecognized, marriageisgone, and only
asystem of flexiblerelationship contractsisleft. The only way to stop gay marriagefrom launching adide
downthisdopeisif thereisacompelling stateinterest in blocking polygamy or polyamory that doesnot
also apply to gay marriage. Many would agree that the state hasacompelling interest in preventing po-
lygamy and polyamory from undermining the ethos of monogamy at the core of marriage. Thetroubleis,
gay marriageitsalf threatensthe ethos of monogamy.

The* conservative’ casefor gay marriage holdsthat state-sanctioned marriagewill reduce gay malepromis-
cuity. But what if the effect worksin reverse?What if, instead of marriage reducing gay promiscuity, sexu-
aly open gay coupleshelp redefine marriage asanon-monogamousingtitution? Thereisevidencethat thisis
exactly what will happen.

Consder sociologist Gretchen Stiers s 1998 study “ FromthisDay Forward” (Stiersfavorsgay marriage,
and callsherself aleshian“ queer theorist”). “From thisDay Forward” reportsthat while exceedingly few of
eventhemost committed gay and lesbian couples surveyed believethat marriage will strengthen and stabi-
lizether persond relationships, nearly half of the surveyed coupleswho actually disdain traditional marriage
(and even gay commitment ceremonies) will nonethelessget married. Why? For thefinancial and legal
benefitsof marriage. And Stiers' sstudy suggeststhat many radical gaysand lesbianswho yearnto see
marriage abolished (and multiple sexual unionslegitimized) intend to marry, not only asaway of securing
benefitsbut as part of asdlf-consciousattempt to subvert theinstitution of marriage. Stiers sstudy suggests
that the" subversive’ intentions of theradical legal theoristsare shared by asignificant portion of thegay
community itsalf.

Siers sstudy wasfocused onthe most committed gay couples. Yet evenin asamplewith adisproportion-
ate number of male coupleswho had gonethrough acommitment ceremony (and Stiershad to go out of

her research protocol just to find enough mal e coupl esto bal ance the committed | esbian couples) nearly 20
percent of the men questioned did not practice monogamy. In arepresentative sample of gay male couples,
that number would bevastly higher. More significantly, amere 10 percent of even thisskewed sample of
gay men mentioned monogamy asan important aspect of commitment (meaning that even many of those
menwho had undergone* union ceremonies’ failed toidentify fidelity with commitment). And these, thevery
most committed gay male couples, arethe oneswhowill betrailblazing marital normsfor their peers, and
exemplifying gay marriagefor the nation. So concernsabout the effects of gay marriage onthesocia ideal

of marital monogamy seemjustified.



A recent survey of gay couplesincivil unionsby University of Vermont psychol ogists Esther Rothblum and
Sondra Solomon confirmswhat Stiers sstudy suggests—that married gay male coupleswill befar less
likely than married heterosexual couplesto identify marriagewith monogamy. Rothblum and Solomon
contacted all 2,300 coupleswho entered civil unionsin Vermont between June 1, 2000, and June 30,

2001. Morethan 300 civil union couplesresiding inand out of the state responded. Rothblum and Solomon
then compared the gay couplesin civil unionswith heterosexua couplesand gay couplesoutsideof civil
unions. Among married heterosexua men, 79 percent felt that marriage demanded monogamy, 50 percent
of meningay civil unionsing sted on monogamy, whileonly 34 percent of gay men outsideof civil unions

affirmed monogamy.

Whilegay menincivil unionsweremorelikdy to affirm monogamy than gaysoutsideof civil unions, gay
menin civil unionswerefar lesssupportive of monogamy than heterosexua married men. That discrepancy
may well besignificantly greater under gay marriagethan under civil unions. That’ sbecause of theeffect
identified by Stiers—thelikelihood that many gayswho do not va uethetraditional monogamous ethos of
marriagewill marry anyway for thefinancia benefitsthat marriage can bring. (A full 86 percent of thecivil
unions coupleswho responded to the Rothblum-Solomon survey live outside Vermont, and therefore
receivenofinancia benefitsfromther new legd status.) The Rothblum-Solomon study may also
undercount heterosexua married mal e acceptance of monogamy, since onemember of all themarried
heterosexua couplesinthesurvey wasthe sibling of agay maninacivil union, and thusmorelikely to be
socidly libera than most heterosexuals.

Even moderate gay advocatesof same-sex marriage grant that, at present, gay malerelationshipsarefar
lessmonogamousthan heterosexua relationships. And thereisapersuasiveliterature on thissubject:
Gabrid Rotello’'s* Sexua Ecology,” for example, offersadocumented and powerful account of the
behavioral andideological barriersto monogamy among gay men. The moderate advocates say marriage
will changethisredlity. But they ignore, or downplay, the possibility that gay marriagewill change marriage
morethan it changesthe men who marry. Married gay coupleswill begin to redefine the meaning of mar-
riagefor the cultureasawhole, in part by removing monogamy asan essential component of marriage. No
doubt, the processwill be pushed along by cutting-edgemoviesand TV showsthat tout the new “open”
marriages being pioneered by gay spouses. Infact, author and gay marriage advocate Richard Mohr has
long expressed the hope and expectation that legal gay marriagewill succeed in defining monogamy out of

marriage.

Leshians, for their part, do value monogamy. Over 82 percent of thewomen in the Rothblum-Solomon
study, for example, ins sted on monogamy, regardless of sexua orientation or marital status. Yet lesbian
marriagewill underminethe connection between marriage and monogamy in adifferent way. Lesbianswho
bear children with sperm donors sometimes set up defacto three-parent families. Typicaly, thesefamilies
include asexually bound leshian couple, and amal e biol ogica father who is closeto the couple but not
sexually involved. Oncelesbian couplescan marry, therewill beapowerful legal casefor extending parental
recognitionto triumvirates. It will bedifficult to question the parental credentialsof asperm donor, or of a
married, lesbian non-birth mother spouse who helpsto raiseachild from birth. And just asthe argument for
gay marriage hasbeen built upontheright to gay adoption, legally recognized triple parentingwill eventualy
usher in state-sanctioned triple (and therefore group) marriage.

Thisyear, therewasatriple parenting casein Canadainvolving alesbian couple and asperm donor. The

judgemadeit clear that he wanted to assign parental statusto all three adultsbut held back becausehesaid
helacked jurisdiction. Onthisissue, the United Statesisaready in“advance” of Canada. MarthaErtmanis
now pointing to a2000 Minnesotacase (LaChapellev. Mitten) inwhich acourt did grant parental rightsto



lesbian partnersand asperm donor. Ertman arguesthat this case createsalegal precedent for state-sanc-
tioned polyamory.

Gay marriagesof convenience

IRONICALLY, theform of gay matrimony that may posethe greatest threat to theinstitution of marriage
involves heterosexuas. A Brigham Young University professor, Alan J. Hawkins, suggestsan dl-too-likely
scenario inwhich two heterosexual s of the same sex might marry asaway of obtaining financia benefits.
Consder theplight of an underempl oyed and uninsured singlemother in her early 30swho seeslittlerea
prospect of marriage (to aman) in her future. Suppose shehasagood friend, also femaeand heterosexual,
whoissingleand childlessbut employed with good spousal benefits. Sooner or later, friendslikethisare
going to start contracting same-sex marriagesof convenience. Thesinglemomwill get medical and govern-
mental benefits, will shareher friend’s paycheck, and will gain an additiona caretaker for thekidsbesides.
Her friend will gain companionship and afamily life. Themarriagewould obvioudy be sexualy open. And if
lightning struck and theright man cameaong for one of thewomen, they could waysdivorceand marry
heterosexualy.

Inanarrow sense, thewomen and childreninthisarrangement would be better off. Yet thelarger effects of
such unionson theinstitution of marriagewould be devastating. At astroke, marriage would be severed not
only from the complementarity of the sexesbut a so from its connection to romance and sexua exclusiv-
ity—and even from the hope of permanence. In Hawkins swords, the proliferation of such arrangements
“would turn marriageinto themoral equivalent of aSocia Security benefit.” Theeffect would beto further
diminish the sensethat awoman ought to be married to thefather of her children. Inthe aggregate, what we
now ca | out-of-wedl ock birthswouldincrease. And the connection between marriageand sexual fiddlity
would be nonexistent.

Hawkinsthinksgay marriagesof conveniencewould be contracted in significant numbers—certainly enough
to draw the attention of amediaeager to tout such unionsasthe hip, postmodern marriages of the moment.
Hawkinsalso believesthat these unionsof convenience could beginto undermine marriage’ singtitutional
foundationsfairly quickly. He may beright. The gay marriage movement took more than adecadeto catch
fire. A movement for state-sanctioned polygamy-polyamory could take aslong. And the effects of sexudly
open gay marriageson the ethos of monogamy will smilarly occur over time. But any degreeof publicity for
same-sex marriages of convenience could have dramatic effects. Without further legal ado, same-sex
marriagesof conveniencewill redizetheradicals fondest hopes. Marriagewill have been severed from
monogamy, from sexuality, and even from the dream of permanence. Whichwould bring usvirtualy tothe
bottom of the dlippery sope.

WEARE FAR CLOSER tothat day than anyonerealizes. Doesthe Supreme Court’ s defense of sexua
liberty last monthin the Lawrencev. Texas sodomy case mean that, short of aconstitutional amendment,
gay marriageisinevitable? Perhapsnot. Justice Scaliawas surely correct towarnin hisdissent that L aw-
rencegreatly weakensthelega barriersto gay marriage. Sodomy laws, dthoughrarely enforced, did
provideapublic policy basisonwhich astate could refuseto recognize agay marriage performedin an-
other state. Now the groundsfor that * public policy exception” have been eroded. And as Scaliawarned,
L awrence's sweeping guarantees of personal autonomy in mattersof sex could easily be extended tothe
question of who aperson might chooseto marry.

Soitistruethat, given Lawrence, thelegal barriersto gay marriage are now hanging by athread. Nonethe-
less, inanimportant respect, Scaliaunderestimated the resourcesfor asuccessful legal argument against



gay marriage. True, Lawrence eliminatesmoral disapprobation asan acceptable, rational basisfor public
policy distinctions between homosexuality and heterosexuality. But that doesn’t mean thereisnorational
basisfor blocking either same-sex marriage or polygamy.

Thereisarational basisfor blocking both gay marriage and polygamy, and it does not depend upona
vagueor religioudy based disapprova of homosexuality or polygamy. Children need the stablefamily
environment provided by marriage. In our individuaist Western society, marriage must be companionate—
and therefore monogamous. Monogamy will be undermined by gay marriageitsdlf, and by gay marriage's
usheringinof polygamy and polyamory.

Thisargument ought to be sufficient to passthetest of rational scrutiny set by the Supreme Court in Law-
rencev. Texas. Certainly, the dippery sope argument was at the center of thelegidative debate onthe
federal Defense of MarriageAct, and so should protect that act from being voided on the samegrounds as
Texas ssodomy law. But of course, given themg ority’s sweeping declarationsin Lawrence, and the hostil-
ity of thelegd diteto traditional marriage, it may well befoolishtorely onthe Supreme Court to uphold
either state or federa Defense of Marriage Acts.

Thisisthecase, inanutshell, for something likethe proposed Federal Marriage Amendment to the Consti-
tution, which would define marriage asthe union of aman and awoman. At astroke, such an amendment
would block gay marriage, polygamy, polyamory, and the replacement of marriage by acontract system.
Whatever the courts might make of the dippery dopeargument, the broader public will takeit serioudly.
Since Lawrence, we haveaready heard from Jon Carroll in the San Francisco Chroniclecalling for legal-
ized polygamy. Judith Levineinthe Village Voice hasmade apleafor group marriage. And Michael
Kindey—no queer theorist but acompletely mainstream journaist—haspublicly caledfor thelega aboli-
tion of marriage. So themost radical proposal of all hasnow moved out of thelaw schoolsand legal com-
missions, and onto thefront burner of public discussion.

Fair-minded peoplediffer onthe matter of homosexuality. I happen to think that sodomy laws should have
beenreped ed (dthough legidatively). | dso believethat our increased social tolerancefor homosexudlity is
generaly agood thing. But the coreissue hereisnot homosexuality; itismarriage. Marriageisacritica
socid ingtitution. Stablefamiliesdepend onit. Society dependson stablefamilies. Up to now, with dl the
changesin marriage, the onething we' ve been sure of isthat marriage means monogamy. Gay marriagewill
break that connection. It will do thisby itself, and by leading to polygamy and polyamory. What liesbeyond
gay marriageisno marriageat all.

Sanley Kurtzis a research fellow at the Hoover Institution.



