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INTRODUCTION

The geography to the destinationin Halpernv. Canada® issimple enough: a. there existssacommon law
rulewhich at once prescribesthat marriageisaheterosexual union and that therefore bars same-sex
marriage;® b. thisrule distinguishes between heterosexua and homosexual couplesbecauseit deniesthe
latter accessto theregulatory regimesthat govern and congtitute marriage at law;® c. thisdigtinctionis
discriminatory and violative of the equality rightsof homosexuals provided by s.15(1) of the Charter of

Rightsand Freedoms, because sexual orientation isan analogous ground under s.

15(1),” because equality protectsand expresses human dignity,® because dignity isviolated whenthe
person/claimant subject to differentia treatment on an enumerated or anal ogous ground reasonably feelshis
or her dignity demeaned by that treatment,® and because a person/claimant will meet that test when, as
here,*® he or shecan prove, having regardto “theindividual’sor group’straits, history, and

circumstances,” 1! that the effect of thetreatment isto perpetuate or to promote“the view that theindividual
islesscapable, or lessworthy of recognition or value asahuman being or asamember of Canadian
society.” 2 Simpletoo, at least facialy, isthe character of that destination: that confining marriageto men
and women unreasonably infringesthe equdity rightsof homosexualsand istherefore congtitutionaly
unacceptablein afree and democratic society such as Canada, and that marriage must, in consequence, be

“reformulate]d] ... as‘thevoluntary unionfor life of two personsto theexclusion of dl others.””

More complex, and certainly moreintriguing, ishow such an unusua* destination becameat al possible. In
attempting to answer thisquestion - and the question of consequencesthat attendsit - thiscomment will not
concernitsdlf at any length with the constitutional jurisprudencein whichthe Halpern Court wrapsits
transformation of theingtitution of marriage.*® My primary concern, rather, will bewhether sucha
destinationisproperly availableto alibera state. | shall arguethat itisnot on groundsthat, properly
conceived, therelationship of alibera stateto the standing ingtitutionsand traditionsof civil society forbids

it. | shall aso arguethat the effect of thisdecision, and otherslikeit,*® is, on theone hand, towrenchthe



discourseof rightsand of congtitutionalism more generally out of thelibera framework onwhichthe
credentialsof each singularly dependsand, ontheother, to elevatethe state, at its solediscretion, tothe

illiberal position of manager, colonizer, and conqueror of civil society.

InPart |, | shal explorethe pointsof the decision that both permitted the Court itsinnovation and shielded
it from the normative matter onwhich, inmy view, theissuein Hal pern properly depends, namely, thelimits
of authority of theliberal state asregardscivil society. Two mattersarecritica intheseregards, the Court’s
(mis)interpretation of the common law of marriage (which permittedit to elidethedistinction between the
congtitution and the recognition of socid practices) and its(mis)understanding of marriage (which permitted
it toignorethe sexed and gendered nature of marriage). InPart 11, | hope briefly to dispatch two canards
that very often misdirect debate about thelega propriety of same-sex marriage, namely: that the matter
properly fallsto thelegidative branch; and that theincapacity of homosexuasto marry oneanother is
analogoustoincapacity on groundsof race. With thisbackgroundin place, Part 111 will convey the mest of
my caseagainst thelega recognition of same-sex unionsas marriage and against the performance of the
Canadian statein Halpern which, becauseit mistakesdirigiste social engineering for libera statecraft, must
be condemned asafailureof political morality. Inabrief conclusion, | shall dwell ontheoveral significance
of the state' s performancein Hal pern asregards both marriage and family and the practices of libera
governancein Canada, on thetone and temper of thejudgment itself, and on the nature of aproperly liberd

responseto the question of same-sex unions.

MISCONCEPTIONS

a  ThelLawof Marriage
To make marriage muster to congtitutional command, it fell to the Court to rummagearoundinlegal history
to find something, anything, that might make of marriagealegal artefact, aconvention* prescribed by

law.” " But the Court did not rummage deeply enough, nor did it reead what it did find at al properly.

Had this Court undertaken serioudly the enterprise of uncovering the history of thelaw’sattitudeto

marriage, it might have begunwith the classics of our legal tradition - with Bracton,*® Fortescue,'® Coke,®



and Blackstone.? Had it done so, it would have beenimmediately struck with this: though each of these
commentariesontheAnglo-Americanlega tradition dealswith marriage, none of them definesmarriage,
elither ontheir owninitiativeor by way of reporting judicia determinationsof the matter. Instead, each dedls
with therightsand obligationsattaching to thestatus of ‘ husband’ and ‘wife’ (amatter which will be of
concernwhen thiscomment turnsits attention to the Court’ sunderstanding of marriage), andin sodoing,
with the doctrinesof unity and consortium that together defined the nature and content of the marital
relationship at common law. So informed, the Court might have been moved to ask on what view of matters

works so central to our law would missamatter so elemental to the Court’sown project in Halpern.

The Court might then a so have been moved toinquireinto the history of the state’ srel ationship with
marriage. Had it done so, it would have discovered that the state camelate to marriage. Indeed, it was not
until 1753, with the passage of Lord Hardwicke' sMarriageAct, that the statefinally becameasignificant
player inthe coming together of itscitizensthrough marriage.?? Had the Court then traced the history of the
state’ ssubsequent involvement, it would have become clear that, like the common law commentators, the
state, until just recently,found it never necessary to definemarriagelegidatively. Rather, asdid they, the

state Ssmply assumed that marriage had aplain and common meaninginlega and cultural commerce.

With the produce of theseinquiriesat hand, the Court would have placed itself to deal competently with the
decisionin Hyde,? the 1866 House of L ords decision on which thewhole of its subsequent enterprise
depends. It would havefirst thought it an historical oddity - hereand nowhereelseinour law ismarriage

defined - and, on that account alone, been moved both to explain and to situate the definition.

Hyde concerned whether aparty to apolygamous marriage contracted in aforeign jurisdiction (there Utah)
wasentitled to matrimonia relief or to adeclaration asto thevalidity of the marriagein the English courts
under the DivorceAct then governing those mattersin England. The Court in Hyde answered negatively in
both regardsand that answer remained therulein Hyde until abolished by statute. En passant, the Court
delivereditsdlf of thefollowing opinion onthe nature of marriage, withwhich, in part (hereitdicized), the

Halpern Court beginsitsjudgment?:



Wheat then isthe nature of thisingtitution asit isunderstood in Christendom?ltsincidents
vary indifferent nations; but what areitsessential e ementsand invariablefeatures?If it be
of common acceptance and existence, it must needs (however varied in different countries
initsminor incidents) have some prevailing identity and universal basis. | conceivethat
marriage, as understood in Christendom, may for this purpose be defined as the
voluntary union for life of one man and one woman, to the exclusion of all others.

Now, of course, sincethefact at issuein Hyde was polygamy, and not heterosexudlity, the definitionis, ona
strict reading of the case, obiter asregardsthelatter (as some proponents of same-sex marriage have
rightly argued?®). But my concern with the Hal pern Court’ sinterpretation of Hyde concernsancther, | think

much moreimportant, matter.

| want to propose that, properly read, the so-called rulein Hydeisnoruleat all, and this simply because
what the Court isabout in Hyde, and expressly so, isnot prescription, but recognition. That is, the Court
was undertaking not to define marriage, but to recognize what in societies such asours- that the Court uses
theword ‘ Christendom’ for thisisof no consequence” - congtitutestheform of life, the“ingtitution” > we
know asmarriage. That “thelaws... throw about” that form of life“avariety of lega incidents’ is, then,
secondary to therecognition of it as something beyond and antecedent to thelaw.! The Hyde Court, then,
isnot claiming sovereignty over marriage, and evenless, isit conflating marriageascultura practicewiththe
law of marriage.® Instead, the Court thinksthelaw and its own governance epiphenomenal, aseach
responsesto, and not productive of, theindependent cultural practiceweknow asmarriage. And withthis,
theoddity of the definitionisresolved: thisCourt, per force of theissuebeforeit, wasssmply making plain
what the commentators had no need to make plain, but no lessthan the Court recognized, namely, that

marriageisaform of lifetowhich thelaw in certain measureresponds, but which it doesnot itself create.

Though it ceded that Hyde established alegal rule,* the Attorney General of Canadain Halpern
nonethel essdid place beforethe Court, as part of itssubmissionson s. 15(1) of the Charter, argument

smilar in certain respectsto minehere. Asput by the Court:

TheAGC submitsthat marriage, asan institution, does not produce adistinction between
opposite-sex and same-sex couples. Theword “ marriage” isadescriptor of aunique



opposite-sex bond that iscommon acrossdifferent times, culturesand religionsasa
virtualy universal norm. Marriageisnot acommon law concept; rather, itisahistorica and
worldwideingtitution that pre-datesour legal framework. The Canadian common law
captured the definition of marriage by attaching benefitsand obligationsto themarriage
relationship. Accordingly, it isnot the definition of marriageitself that isthe source of
differentia treatment. Rather, theindividua piecesof legidation that providetheauthority
for the distribution of government benefitsand obligationsare the source of thedifferential
treatment. Moreover, since the enactment of the Moder nization of Benefitsand
Obligations Act, same-sex couplesreceive substantive equal benefit and treatment.>

Now, | haveno desireto passon the quality of thisargument, though my assessment of it should become
clear by theend of thispiece. Nor do | think it important to dissect the Court’sreasoninginrejectingit.
What | shouldliketo pursue, rather, isthe Court’ sunderstanding of the relationship between thelaw of
marriageand the cultural practice of marriage, sinceit isthat matter that matters most both to the outcome

in Hal pern and the course of my forthcoming argument about thelimitsof law.

At one point, the Court opinesthat, initsview, “Marriageisalegad ingtitutionaswell asareligiousand a
socid ingtitution.”* |t then declares, fird, that “ thiscaseis solely about thelegd ingtitution of marriage” and,
then, that “itisnot about thereligiousvalidity or invdidity of variousformsof marriage.”* But, off-hands
like* no oneisdisputing that marriageisafundamenta societd ingtitution” aside,* nowhere doesit engage
the social nor therelationship that ought properly to obtain betweenit andthestate. Inmy view, by inthis
fashion eliding the meaning and significance of marriage ascultura practice and asan object of state
interest, the Court consignsthewhole of that part of socia lifetoitsgovernance. Anditisthusthat it can
elsawhere proclamthat “* marriage’ doesnot haveacongtitutionaly” - | hereread ‘lega’ - “fixed meaning”
andthat “liketheterm‘banking’ or the phrase*crimina’ law, theterm* marriage’ ... hasthe congtitutiona
flexibility necessary to meet changing realitiesof Canadian society,” as, of course, those needsaredivined
by thejudiciary.®

Thelinchpin of thisjudicia imperiaism residesin the Court’ sresponse the af orementioned submission of the
Attorney General of Canada. By declaring“irrelevant,” “thefact that the common law adopted, rather than

invented, the opposite-sex feature of marriage,” * this Court erectsabarrier between the socia and the



legal that, once ever, and for whatever reason, it ispassed, subordinatesthe socid tothelegd. This
becomes clear when the Court next proclaimsthat because“ Canadian governments choseto givelega
recognitionto marriage,” *° judicia supervision of thiscultural practice necessarily follows. Now, to makeit
plain, al of thisisto display animpoverished legal senseand sensibility. Though my full argument tothis
assessment must await Part |11, sufficeit hereto say that by obliterating the crucia distinction between
creation and recognition, the Court isholding hostage to itsclaim of sovereignty, the nature of the

relationship that ought properly to obtain between liberal polity and libera community.

b.  TheMeaningof Marriage
TheHalpern Court findsasecond mandate for itsremanufacture of marriagein itsunderstanding of
marriage. Now, notwithstanding itsclaimthat itsconcernisexclusively “thelega indtitution of marriage,”
the Court ignoresentirely thelaw of marriageand putsin itsplace, paraded then aslaw, acertain cultura

understanding of marriage. Let meexplain.

Socid practicesareonly intdligibleintermsof their “ point”,* and any given practice can only (continueto)
exigtif itspractitioners, itsparticipants, are seized of some* sense”’*® of the overall point of the*form of
life’“whichthepracticebringsinto theworld. Marriageisasocia practiceand, inlifeand, subsequently, in
law, it hasapoint that congtitutesit asadistinct practice. The point of marriageisthe bestowal of acertain
status on those who choose and are otherwise capabl e of entering into it and the creation of relations
between them.* The status bestowed by marriageis, of course, that of ‘wife' and ‘ husband’, and the
relation between husband and wifeistheform of lifethat marriage d one createsand of whichit aloneisthe
practice. Now, unless, as Orwell feared* (and the Hal pern Court appearsto think*’), words can

themsel ves be bestowed any meaning and so manipul ated endlesdly, tradition, practice and common
understanding notwithstanding, then the statusesthat constitute the point and contribution of marriagemake
of it aninherently heterosexual practice. To makeit plain: on pain otherwise of either nonsense or self-
serving delusion, marriage asaningtitutional practiceisdeeply andirretrievably and oppositely sexed, just
becauseit isthe practice of men and women uniting as husbands and wives.®® | should add that thisisits

naturejust because of the nature of the statusesit bestows and not because of any function, procreation



especially, that some* may wish to associate with them.

TheHal pern Court need havelooked no further than Hyde™ for evidence at law of thisunderstanding of

marriage. Asput by the Court:

Marriage has been well said to be something morethan acontract, either religiousor civil -
tobean Ingtitution. It createsmutual rightsand obligations, asall contractsdo, but beyond
that it confersastatus. The position or statusof “ husband” and “wife” isarecognized one
throughout Christendom: thelawsof al Christian nationsthrow about that statusavariety of
legdl incidentsduring thelivesof the parties, andinduce definitelightsupontheir offspring.>

Now, though the Hal pern Court otherwise paysthe Court in Hyde much regard - itisthere after all that it
foundthe‘rule onwhichitsentire enterprize depends- it paysno heed at all to the Court’s speech about
marriageas” Ingtitution and status’ *2 or about “ the dutieswhichit isthe office of themarriagelaw inthis
country to assert and enforce.”*2 Just the contrary: in thewhol e of Hal pern, the Court not once utters, or
otherwiserefersto, thewords* husband’ or ‘wife', nor doesit once conceive of marriageintermsof status.
What we are offered instead isalaw of marriage so reformulated and redesigned that, contrary apparently

to the Court’sown understanding, theingtitution and thelaw that recognizedit are each “ abolished.”**

Itisthe Court’sunderstanding of marriagewhich makesgood itsrefusal to recognize both the status-
conferring nature of marriage asingtitution and the sexed nature of the statusthat it confers. In the place of
men and women, the Court offers asthe subjectsof marriagewhat it terms* conjugal couples’* which are,
initsview,® either “same-sex”>" or “ opposite-sex.” % And in the place of marriage asthe bestowal of status,

the Court construes marriage asthe expression and recognition of “love and commitment” :*

Marriageis, without dispute, one of themost significant formsof persona relationships. ...
Through theingtitution of marriage, individua scan publicly expresstheir loveand
commitment to each other. Through thisingtitution, society publicly recognizesexpressons
of loveand commitment between individuals, granting them respect and legitimacy asa
couple. Thispublic recognition and sanction of marital relationshipsreflectssociety’s
approbation of the personal hopes, desiresand aspirationsthat underlieloving, committed
conjugal relationships. Thiscan only enhancean individud’ssense of salf-worthand

dignity.©

Withthis, the Court issubscribing to what hasbeen varioudy termed the“romanticlove” view of



marriage,® the* conjugal myth,”®? and, morerecently, “the postmodern model of marriage.”® Whatever itis
caled, theeffect isplain: marriage nolonger hasanything at all to do with the bestowad of astatuswhich
makesposs blerdationswhich, inthe absence of the satus, areunavailablein our lifeworld, but hasinstead
to do with therecognition and endorsement of pre-existing dispositionsand relations. So viewed, marriage
assuch adds nothing to human possibility; and, becauseit doesn't, itisin theresult de-institutionaized.
Asdo non-judicial proponents,® the judgesin Hal per nredefine marriage ascommitted relationshipin

order to make possi bletheir ambition of extending marriageto same-sex persons. Indeed, thesmilarities
between the two, between the commentators and thejudges, isnothing lessthan remarkable. Hereishow

Andrew Sullivan putsthe case:

Marriageisnot Ssmply aprivate contract; it isasocia and public recognition of aprivate
commitment. Assuch, itisthehighest public recognition of personal integrity. Denyingitto
homosexuasisthemost public affront possibleto their public equdity. ... Until gay marriage
islegalized, thisfundamental €l ement of persona dignity will be denied awhole segment of
humanity. No other changewill achieveit.®®

The Court in Halpern very nearly parsesthis. Straightaway, we aretold that “ this caseisultimately about
therecognition and protection of human dignity and equdity inthe context of the socia structuresavailable
to conjugal couplesin Canada.” % Elsewhere, weareinformed that “ whether same-sex couplescan marry is
amatter of capacity”®” and that, citing the Supreme Court of Canadadecisionin Law,® “human dignity is
harmed by unfair trestment premised upon persondl traitsor circumstanceswhich do not relateto individual
needs, capacities, or merits.”% The Court in thisfashion leads usto what, given not only these premises
but, criticaly, thebanishment of statusfrom marriageby definitiond fiat, istheninevitable: that “thecommon
law requirement that marriage be between persons of the opposite sex does not accord with the needs,
capacities, and circumstances of same-sex couples’; that “ the dignity of personsin same-sex
relationshipsisviolated by the exclusion of same-sex couplesfrom theingtitution of marriage” ™ (because
“exclusion perpetuatesthe view that same-sex rel ationships arelessworthy of recognition than opposite-

sex relationships’ 2); and that “the common law definition of marriage.... violatess.15(1) of the Charter.”

All of this, thejudges' reasoning no lessthan the academic argument, isonly made possibleby ignoring, by

defining away, themeaning of marriageat law and ascultura practice, namely, that marriageisapractice



that createsaspecific, sexed form of life, theform of lifethat subsistsintherel ationship, not otherwise
extant, between husband and wife. Only oncethisunderstanding isbanished doestheinability of
homosexualsto marry oneanother - like everyone el sethey can marry personsof the opposite sex -
becomeamatter that goesto equality and not to (in)capacity; and only thus, by eevating incapacity to
inequality through editing out status, culturally and legally, doestheentire structure of thisjudgment and of
the gay marriage movement more generaly, have any coherence. But, as| shall argueinPart 111, theprice
of thiscoherence and structureisnothing lessthan the abandonment of thelibera principleswhich ought to

govern the conduct of alibera, democratic state.

Il.  MISDIRECTIONS

We comenow to thetwo, previously mentioned canardsthat so very often misdirect discussion of same-
sex marriage. Discrediting these two isimportant, not just because they cloud debate, but al so because of
themanner inwhich they breed thisconfus on. Each callsupon certain of our settled mora/palitica
convictions. Typicdly, theargument from parliamentary competence callsupon our democratic sensibilities
inorder to enlist our opposition to same-sex marriage, whereasthe argument fromracia anaogy callsupon
our commitment to equality (and our abhorrence of racism) to enlist our allegianceto same-sex marriage.
However, because neither argument iscoherent, eachis, inthefina anays's, amanipulation that deserves

our disdain, not our assent.

a.  Argument fromthe Competenceof LegidativeBranch
Thisargument, rehearsed in the print mediatime and again since Hal pern was handed down, ™ goes
something likethis: there are certain matters, sometimesreferred to as‘ moral issues , other timesas* policy
issues , that, inademocratic state, fall properly, not to the courts, but to the peopl€e’ sel ected
representativesin parliament. Asapplied to the same-sex marriageissue, the argument instructsthat any
changetothelega definition of marriageismatter exclusvely for thelegidative branch, whereafter motion

and debate, the question will answered in whichever fashion and to whatever endsthe majority determines.

Thepolitical metaphys csof thisargument must residein someunderstanding of parliamentary sovereignty.



But, inthat event, it must be said that the best view of that matter lendsthe argument no support
whatsoever. Dicey’sparliamentary sovereignty doesnot afford parliament licenseto do anything it wishes
on any matter.” Thoughitishisunderstanding that parliament has*theright to make or unmakeany law
whatever,” ® he cabinsthat authority by defininglaw as* any rulewhich will be enforced by the Courts.” ”*
Thiscaveat tiessovereignty to Dicey’sconception of the Rule of Law, which hasasitsaim “the absence of
arbitrary power” by all branches of the state” and is characterized by what Dicey terms*the predominance

of thelegd spirit,” ™ thedisposition of publicingtitutionsto acknowledgethelimitsof their authority.

Theargument from competence missesall of this, and proceedsinstead from theview that any and all
aspectsof humanlifeare properly and possibly prey to theaimsand manipulationsof legidation. The
implicationsof suchaview areinvidiousindeed. For then the Rule of Law becomesinitsentirety ruleby
law, and nothing isbeyond law’ sreach. But, such happily isnot theinstruction of our law.® Our law isa
tradition and site of contestation about the limitsof the authority of the state, in all of itsbranches®! to
regulate our lives- our actions, our ambitionsand preferences, and our associations. And to the extent that
theargument from sovereignty recoilsfrom thisunderstanding, itsinstructionisbeyond any proper point,
and it ought not therefore be accorded any purchasein our reflections about same-sex marriageor, for that

matter, any other issuetowardswhichitisdirected.

b.  ArgumentfromRacid Anaogy
Thisanaogy suggeststhat barring same-sex marriageislikebarringinterracial marriage; and theliterature®™
devotedtoit usesthe U.S. Supreme Court decisionin Loving v. Virginia,® striking down anti-
miscegenation lawstheninforcein sixteen statesasviol ative of equa protection and due process
guarantees,3* assupport for theview that arguments against same-sex marriage suffer fromthe same
sectarian reasoning offered in and rejected by the Court in Loving® and therefore asequally violative of
equality and due process.® Of course, if thisbe so -if theonly arguments against same-sex marriage are
sectarian - then opposing thelegali zation of same-sex marriageisinvidiousin afashion no different from
supporting anti-miscegenation laws: eachisafundamental assault on equality, and neither hasany rhymeor

reason beyond sectarian commitmentswhich would foist one’ sown diseased, persona moraity onthe



wholeof the pality.

Now, disposing of thisargument isespecially important in the present Canadian debate becausethe

Halpern Court appearsto endorsethe anal ogy:

If marriagewere defined as* aunion between one man and onewoman of the Protestant
faith,” surely the definition would be drawing aformal distinction between Protestantsand
all other persons. Personsof other religionsand personswith no religious affiliationwould
beexcluded. Similarly, if marriagewere defined as* aunion between two white persons,”
therewould be adistinction between white personsand all other racial groups. Inthis
respect, an anal ogy can be madeto the anti-miscegenation lawsthat were declared
uncongtitutiona in Loving v. Virginia ... becausethey distinguished onracia grounds.®

Happily, disposal isnot difficult becausethere existsareason of principle® onwhichto distinguish
classificationsbased on religion and race from classifications based on sex, at least so far asthe capacity to

marry isconcerned.

Directly put, thereasonisthis. whileraceand religion areirrelevant to one’s capacity to occupy the offices
“husband’ and ‘wife', sexisnot, just because, asl argued in Part I, those offices, as congtituted by cultural
practiceand recognized at law, are oppositely sexed offices.® If thisreasonispersuasive, thentheracia
anaogy cannot securethe claim of inequality against thelaw’s continuing to recogni ze the opposite-sex
nature of the statuses of husband and wife; and, inthat event, what Eskridge el seawhereterms*“therace
card”® turnsout to benotrump at al. Inmy view, it will only persuade, if oneisprepared, aswasthe
Court in Baehr ** to declare diseased and sectarian any argument fromlegal history and cultural tradition
and practice. But, such adeclarationiscostly, sinceit raises, and depends upon, adeclaration concerning
the sovereignty of the state over thewholeof socid life, itshistory and thefuture of itspractices. Part 111 of
thiscomment isdevoted to persuading that such adeclarationisnot onethat any branch of alibera state-

legidative, executive, and judicia dike- can properly make.

[1l.  THE AFFIRMATION OF ORDINARY LIFE
Recdll the comment from Eskridgecited previoudy:**“ Themoredifficult clamtorefuteisthenormative

one, that marriage ought to be different-sex by definition.” My purposein thiscomment hasbeento make



just such anormative argument against the recognition of same-sex unionsasmarriage: | haveaimedto
convincethat marriageisindeed different-sex, and that alibera state hasno authority over marriage so
understood. Parts| and || were devoted to thefirst purpose - to showing that the cultural practicewe
know asmarriage, and thelaw of marriage which recognizesthat practice, disclose marriageto be
different-sex. Thispart isdevoted to the second purpose, thelimitsof state authority. My first concern will
beto articul ate therel ationship that ought properly to obtain between alibera state and theingtitutions,
marriage especialy included, that together comprisewhat isknownto liberal theory ascivil society andto
thoseof uswholiveinliberal society asordinary life. | shal then assessthe performance of the Canadian
statein Halpernagainst that articul ation with aview to condemning itsperformanceasanillegitimate

exerciseinsocia engineering.®

a  Civil Society
John Rawlsspesksof “the* background culture’ of civil society”:

Thisisthecultureof thesocia, not of thepolitical. Itisthecultureof daily life, of itsmany
associ ations; churchesand universities, learned and scientific societies, clubsand teams, to
mentionafew.*

Thisunderstanding of the place of ordinary life asbeyond politics- asarea m of salf-ordering social activity
and formation independent of control by the state™ - isancient,® continuestoinform debate about thelimits
of state power,*” and, moreto the present point, informs, at itsvery core, what isknow inthe Anglo-

Americantradition asthe Ruleof Law.

Liberalism, philosophical and political, descendsfrom two commitments, oneto moral equality (that weare
each of usequal despitethe manifold differences between usand that we therefore deserveto betreated
equally)® and another to “the priority of social lifeover politics.”® Thesetwo commitmentsare, of course,
related at severa levelsof understanding, but most importantly in thefollowing way: that political equality
will bepreserved only if the power of the stateto act against equdity isconstrained by institutional
arrangementsand that constraint of that sort requires, inter alia, the preservation of social freedomasa

locus, asite, from which the denizens of the state, in their capacity asfree personsand not ascitizens, might



oppose and criticize political power.’® The Ruleof Law istheinsgtitutional architectureof thelibera state,
just becauseit devotesthe stateitself to the constraint of power, itsown especialy included. That is, the
Ruleof Law legitimates state power to theextent that it isexercised in serviceto equality andto equdity’s
precondition, freedominthe socia realm. Implicit, therefore, inthe Rule of Law are normsconcerning the

proper relationship of theliberd stateto theinstitutionsand practicesof socid life.

b.  Liberd Stateand Civil Society
Catharine MacKinnon contendsthat jurisprudence, whichisto say disciplined reflection about law, isfinally
about the " relation between law and life.” 1! Sheiswisein this. Reflection about law must be about this
matter because, as constituted by the Rule of Law, law isthe practice and tradition whose point itisto
establish, not onceandfor al, but timeand timeagain, thelimitsof the state’ sauthority over thelivesled by
thosesubject toitsrule. But law isnot neutral inthisregard. It proceedsrather with the attitude, again bred
of theRuleof Law, that thelaw’sclaimsonlivesislimited, becausethelibera state, whoselawsthey are, is
alimited state. Thelimitationsthat definetheliberd state subsist inthe nature of itsrelationshipwith
individua livesand the socia formsthrough whichthoselivesarelived. Shortly put, thelibera stateisa
statethat defersto salf-ordering of individualsand of society.
Asregardsindividuals, thelaw understandsthat only when anindividual’s conduct causesreal harmtoreal
othershasthe statewarrant to claim authority over that life.1® Asregardstheingtitutions and practices of
civil society, thedtuationismore complex. Withasingular and rareexception, alibera stateisrequired, at
thecost otherwise of itsauthority, to exhibit deferenceto the authority of civicingtitutions, traditions, and
practices. Through thisdeference, thelibera stateat onceaffirmsitsown limitationsand the ordinary lives
led by thosewho, intheir capacity ascitizens, areits subjects. Deferenceto, and affirmation of, ordinary life
may takeeither of two forms: the state may smply leave donetheinstitutions, practicesand traditions
whichtogether congtitute thelifeworld of itssubjects, or it may instead seek to support them by enacting
lawsthat recognizetheimportance of their contributionto thelife of politica community. But, inthelatter
case, recognition cannot include reformation, nor must it be confused with constitution. Reformation, rather,
falsproperly to theingtitutionsand practicesof civil society themsalves, and, if, over time, ingtitutionsand

practices do reconstitute themsel ves, only then may the state incorporate those changesinto the laws of



recognition, if any, that apply tothem.

Thetask of social reconstruction, asindicated, isonly very rarely thestate's. Put directly, alibera state may
only exceed recognitioninitsrelationswith standing socid practices, ingtitutionsand traditionswhenthe
continuance of aparticular institution, practiceor tradition compromisestheliberal credentialsof the state
and soitscontinuance asalibera state. Thiswill bethe caseonly whereaninstitution, tradition, or practice
ispernicioudy opposed to moral equality, that corevalueof liberal politics. In such acase- and antebellum
davery inAmericaisthe paradigmaticinstance- aliberal state hasapositiveobligation, not to reform, but
to abolish, theingtitution. But, thiscasewill beexceptiond, smply because, inmature political communities
(and here oneexcludes antebel lum America, itsaccomplishments notwithstanding), socid lifeitsalf will
exhibit liberal values.’® Under no view of the matter, would the practices of aningtitution such as
(traditiona) marriage qudify the state, through any of itsbranches, to act beyond recognition. Indeed,
according to most views, marriageand family, astraditionally practised, are essentia to theflourishingand

continuanceof liberd political culture.®

c.  Excess Socid Engineering
When astate exceedsthe boundariesthat defineitsproper relationship to civil society, whenit forsakes
affirmation and instead takestheingtitutionsand practices of civil society asobjectssubjecttoitslegidative
or curid surveillance or reform, thenit may besaidto beinvolvingitself in social engineering. Now, itis
important, before addressing the performance of the Canadian statein Halpern, to be precise asregards
the methodol ogy by which aprofessedly libera state may, by reason of perfectionist zeal or expansionist

ambition (which mattersnot), abandonitslibera credentiasinthisway.

Onemay believe, with, say, Hayek!® and Burke'®, that social ingtitutions are more the consequence of
gradual growth and adaptation than of any deliberate design or plan. Or one may bedlievethat socia
ingtitutionsare properly the object of planning and redes gn to make them better achievewhatever endsitis
thought they serve. If onebelievesthelatter, onebelievesin propriety and possibility of socia

engineering.%



Socia engineersdo not affirm ordinary life, they deny it. Ordinary lifeisfor them aprobleminneed of a
solution, and they aretherefore moved to re-design extant social practices, and to erect new ones. Inal of
this, thelived lives of “ human beings serve asraw material.” 1@ Thetwentieth century will beremembered as
the age of social engineering par excellence, both because the dreams of re-engineering the social - fasci<t,
communist, nazi dreamsespecialy but not only included - were then so grand and utopian and so full of
conviction and because no amount of ordinary human suffering wasthought too high apriceto pay for
making whole again theworld.’® Now, | do not wish to draw acomparison between these projectsand
themany projectsof socia engineering now afoot inlibera states, including the one being pursued by the
Canadian statein Halpern. | do, however, wishto refer very briefly to that history asaway of defining the
methodol ogy of statesintent on engineeringthesocial. | shal then offer acharacterization of projectsof that

sortinliberal states, before proceeding to acons deration of the performancein Halpern.

Thelawyers, doctors, academicsand ideologues of Hitlerite Germany had aterm of political artfor it,
Gleichschaltung: in order to achieve“ agloba remodelling of society in accordancewithracial criteria,”
it would be necessary, indeed essentia, to “ co-ordinate’ each and every socia ingtitution, practice, and
tradition with those norms.** And therein liesthe twentieth century’slesson for usin these matters: when
states seek to engineer ordinary life, they necessarily do so, by co-ordinating theinstitutionsand practices

of ordinary lifeto state articul ated and enforced norms.

Contemporary libera statesof courseinvolvethemselvesin ahost of engineering projectsthat rangeintheir
focusfromindividual healthto common civility.*2 However, themost important ones- thosethat qualify as
instancesof what | shall hereterm, *the constitutionaism of thesocid’ - deploy the methodol ogy of socia
engineering precisaly and depend upon it entirely. By ‘ congtitutionalism of thesocia’, | meantorefer tothe
extension of judicia review fromitsproper focuson legidationto aprogressivist concern with social
conditions. Equdity isthefocusof thisconcern and themedium of thisextension. Indeed, “dealing with
inequality hasbecomeaeuphemismfor current liberalism’sassault on what theold liberdscdled civil

society.” 13 The practiceisnot complicated: the state articulates norms of equality and thenimposesthose



norms, either legidatively or curially, on social life. It requiresonly thedightest pretext todo so. And
becausethereisindeed much “ public acceptance of these assaullts,” thereisno shortage of interest groups
to urgeonlegidatorsor to present themselvestojudges aslitigants.!** That thisat once renders persons
clientsof the state and subjectsthewhole of socid lifeto potential state survelllance and management are
matterstowhich | will returnintheconclusion. | want first, however, to assessthe Halperndecisonasan

instance of thisphenomenon.

d. TheCanadian Statein Halpern
Aspart of itssubmissionson whether the opposite-sex ‘ requirement’ satisfied the Oakes'™® tet, the
Attorney Generd of Canadasubmitted (asredacted by the Court) that “ changing the definition of marriage
toincorporate same-sex coupleswould profoundly changethevery essence of afundamental societal
ingtitution.” ¢ In rgjecting this submission - “Wereg ect the AGC’ s submission as specul ative’ ' - the Court
reveal smuch about itsunderstanding of itsmandate. For with this, the Court isnot contesting that it is
changinga‘fundamentd societal ingtitution’; itis, rather, dissenting from theAttorney General’ sassessment
of thesignificance, or, if youwill, the quantum, of the change. Whichisto say, the Court Smply presumes

that it hasauthority over thesocidl.

Evidence of thisunderstanding ison display throughout the piece. For instance, inframingthecase- “This
caseisultimately about the recognition and protection of human dignity and equality inthe context of the
social structuresavailableto conjugal couplesin Canada’ 8 - the Court straightaway assertsitsauthority
over thesocid. Sotooindefining marriage: Sncemarriageistheinstitution through which* society publicly
recognizesexpressionsof love and commitment,” 11° and sincethe Court is presuming to judgethe qualities
and termsand conditionsof that recognition, itisper forcetaking the socia to be subordinateto itsown

authority. Again, in summing up, at the conclusion of itss. 15(1) deliberation, the Court opinesasfollows:

Inthiscase, same-sex couples are excluded from afundamental societal institution -
marriage. Thesocietal significanceof marriage ... cannot be overlooked. Indeed, all of the
partiesarein agreement that marriageisan important and fundamenta ingtitutionin
Canadian society.'®



| shan’t go on. Sufficeit to say, that Hal pern proceedsfrom, and itsresultisonly intelligibleintermsof, the
propositionthat judicial branch of the Canadian state has|egitimate authority over theingtitutionsand

practicesof civil society.

Onthisunderstanding, it becomesthe Court’saim to co-ordinate theinstitution of marriageto the norms of
equality articulated by thejudicial branch of the Canadian state since 1982. Thisit doeswith dispatch: firdt,
this“fundamentd societd ingtitution” isfound to offend those equaity norms;*?! then that offenseisfound
unacceptablein, because unreasonabl e to, asoci ety with those norms; 2 and then - in the moment of

climax inthe coordinationritua - theingtitution ischangedto fit tate norms.'?

But that does not concludethe performance. The Hal pern Court also broadcaststhat any socid institutions
might properly be subject to the curia gaze of the Canadian state. | refer to itsespousing of what it terms
“thiscountry’sjurisprudence of progressive congtitutional interpretation.” 24 Under thisview of
congtitutionaism, thereach and appetite of judicia review ispotentially endlessand, by definition, always

unknowable, since” activities... not previoudy ... included” just might included in somefuture case.*

WewitnessinHalpernthenavery nearly perfect instance of socia engineering: themotivation (equality),
the practice (coordination), and theambition (limitless) areeach paradigmatic. And, with this, wewitnessas
well the Canadian state abandoning itsproper placeasalibera governor. Inthe placeof affirmation, it
offersassessment and correction. And, in so doing, it isat once denying thevaue of socid lifeand history

and proclaiming, and thentoimposing, itsown view of thelifeworld of those subject to itspower.

ConcLusioN

Asindicated previoudly, | wishto concludethispiecewith certain brief commentsonwhat Halpernsignals
for the practices of both marriage and liberal governancein Canada; on the attitude of Court in Halpern (as
perhapsindirect evidence of thelatter); and on what in my view would constitute, under certain

conditions, aproper responseto homosexual unionsby aliberal state.



a  Marriageand Governance
Contrary towhat isapparently the Court’s own understanding,'? theresult in Halpernisno mere
redefinition. Maclntyre counsels* that practicesalwayshave historiesand that at any given moment what a
practiceisdependson amode of understanding it which has been transmitted often through many
generations’; and he concludesthat sustaining practicesmeans* sustain[ing] relationshipswith the past.” 2
By diminating from marriage statusand by reconcelving it asarecognition of aready extant relationship, the
Hal pern Court has broken the connection of marriagetoitspast. | have already argued that aninstitution at
once unmade and remadein thisfashion iseffectively abolished?® and that the new marriage on offer from
the state diminishesthelifeworld becauseit makes of marriageanullity morally, ameaninglessevent that
offersusno human relationship that would not betherewithout it. | want now to suggest that the state’'s

chisdling away at marriage and family haswith Hal pern become conquest.

It iseverywhere accepted® that, beginning in the nineteenth century, theliberd state has progressively
intervened™ inmarriage and family. What iscontested i sthe culminative significance of theselegidativeand
curial endeavours.®! | cannot enter that debate here. Instead, | wish briefly to arguethat, however the
history of family law isconstrued (and | suspect that no over-arching narrative of the matter will be

convincing), theturnin Halpern, wherever it occurs, signasthe completeand final politicization of

marriage.

Halpern makesof marriagealegal form. That is, by putting aside both the history of theingtitution and its
place and meaning in ordinary moral and social commerce, the Court hasreduced marriageentirely to law.
Withthis, marriageisnot only fully politicized, but, inavery red sense, becomesnow territory conquered
by statelaw.**?> Thisisaconquest that comesat avery great cost, both for liberty and for theplurality that is

itstest and expression.

These consequencesdo not rely on the view that the col onization of marriageisthe ultimatebite out of civil

society, though itisindeed abite so intimatethat thewhol e of civil society might now be entertained - by



ideologues, legidators, judges, and citizensaike - as properly onthe menu of state surveillanceand
management. Rather, they attach to and flow from the nature of legal formitself.** For muchindeed follows
fromtheclaim that thelaw isconstitutive of any set of social relations. Firgt, the statuses of which those

rel ations are composed become dependent upon the sufferance of the state. Second, and moreimportantly,
the personswho occupy those positions become, not just clients of the state, but the bearersand
reproducers of statenormsaswell. With al of this, the state becomesthe arbiter of thevery being of its
subjectsand itssubjectsbecomefor it (and, to the extent that they conscioudy submit their social statusto

thestate, for themsalvesaswell) themedia- “theraw materia”*** - for theinstitution of statenorms.

Liberty and difference cannot long survivethisview of law and life. Given theargument sofar, thecasefor
theformer should beclear: thepaliticization of socid lifeinthisjuridified fashion enlargesthe state’ spower
todisciplinethelivesand lifeworld of personsand so, without more, diminishesliberty.** Theargument for
the second rests on aconsequence certain to the enlargement of state power inthisway, namely: that state
normsfor the performance of the socia haveahomogenizing and levelling effect. Thisismust be so,
because, oncethelifeworld isorchestrated by the state, certain performances become standard and other

performancesdeviant and disvaued.

b.  TheNarrative Toneand Temper of Halpern
Halpernwill standinlegal history, dongwithitslike-minded fellows, for the pronouncement that a
fundamental social ingtitution, aspractised from timeout of memory, is, and alwayshasbeen, unjust. Now,
so startling and so grand aproclamation woul d otherwi se seem to warrant some humility, some concession
of understanding and, yes, regret, to those men and women who have laboured under the opposite view.
Onefindsnoneof thisinthejudgment. Onthe contrary, thestructureissummary and formulaic, and the
toneintemperate and oftenindeed insolent.>* | want to suggest that none of thisisaccidental, and that a
narrative attitude and strategy of thissort inheres, at least asarisk, inthevery practice of thestate's

claming sovereignty over socid life.

| have argued that the constitutionalism of the socia isnecessarily monochromatic and homogenizing. Itis



aso, | will now submit, inherently monologic. Thisissoin equa measure because state norms, including
especialy equdity, are understood by theinterventionist state to be beyond reproach, and because, so
understood, those norms become causefor the activist motive, sincerely held by many state actors, of
redeeming any and every part of life somehow tainted by contrary norms. Itisjust thisassumption andthis
motivethat makes according respect and honour to contrary views so difficult: becausethe stateisright and
becauseit willsonly well onitssubjects, itsdiscourseisadiscoursethat tendsawaysto take other views

merdy asgrist for itssalf-validation.

c.  Recognizing Same-Sex Unions
| comethen to the matter of how alibera state ought properly to respond to same-sex unions. Now, of
coursg, it could properly - asit could with marriage - Ssmply remain silent on the matter (and for reasons
already recounted, thisresponseis, inmy view, the better one, at least for those who va uethelong-fought-
for, and finally accomplished, independence of homosexuality from law and the contributions of afreegay
and lesbian cultureto thelifeworld).®’ But, assuming, for the sake of argument, that thelesbian and gay
rightsmovement - focused asit ison state recognition®* - will lead the stateto wish to do something, |
want to arguethat the state may properly pursuethe aternate course of recognition only if two conditions
aremet. Thisargument proceeds on the understanding that recognition would take theform of civil unionor

registered domestic partnershiplegidation.

Theconditionsarethese: firgt, that same-sex union hasestablished itself asasocid ingtitution, that is, that it
iswidely practised among, and endorsed by, membersof the gay and |esbian community; and, second, that
recognition doesnot reduceto, or otherwiseimplicate, social engineering. Thefirst conditionismeant to
respect theintegrity of the homaosexual community aswhole, especially so giventhelaw’sdishonourable
history inthat regard; and the second ismeant to prohibit the state from rejoining that history under the
guiseof benevolence.

Thereare, inmy view, real questions concerning whether either of these conditionsismet. Sofar asthefirst
isconcerned, gay and lesbian literatureisrepl etewith contestations over the desirability of same-sex

marriage.*®* And so far asthe second is concerned, leading proponents argue that same-sex marriageis



desirabl e because necessary to change gay and | eshian culture.**° Because these questionsremain - and
becauseit doesnot fall to thelibera stateto domesti cate and to tametransgressive practices (not, in any
event, inthe absence of harm) nor toimposeasocial practice on any community - the propriety of
recognitionlegidationisitsaf serioudy at question.
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