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1. * May | assumethat the brief | submitted — thefinal amended version of which | gavetothe
clerk thismorning— will beread into the Committee'srecord?
¢+ Throughout this presentation, for the sake of brevity, | usetheterm*same-sex marriage’. | note,
however, that thetermisinternally contradictory if onebelieves, as| do, that marriage describesa
relationship with aninherently procrestive potential — that is, theingtitution of marriagehasabiol ogi-
cal base.
Oneof the previouswitnesses, Me. Vaois, argued that marriage, likeafuneral ceremony,
should beopentoall citizens. Indeed, that isan apt ana ogy, becausethereisabiologica
condition-precedent in both cases, although considering that leads meto an opposite conclu-
sonfrom Me. Valois. One hasto be dead to have afuneral, and to be an opposite sex

couplefor marriage.
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| d so notethewidespread confusion of same-sex marriagewith thelegal recognition of same-sex
partnerships, for instance, asapparent in statementsof politiciansonthistopic reportedinthis
morning’spress. Same-sex marriage and same-sex partnershipsdiffer in fundamental waysand must
bedistinguished. | support lega recognition of thelatter, but not former for thereasons| give below.
2. * Marriageisthesocietal structurethat symbolizesand institutionalizestheinherently
procreativerelationship — that between aman and awoman. It cannot dothat, if itis
changed to include same-sex couples.
¢ | believethat asthemillenniacof the history of marriage acrossal human societies shows, society has
awaysneeded such aninstitution. But thereisaspecia need now when reprogenetic technologies
areopening up previoudy unimaginable possibilitiesfor thetransmission of human life, for instance,
through cloning or, in the future, making an embryo from two ovaor two sperm.

w If, asargued by “ same-sex marriage” advocates, itiswrongful discrimination to exclude same-sex

o
*

couplesfrommarriage, it would likewise bewrongful discrimination to prohibit them frommakinga

child from two sperm or two ova.



TheNovaScotiaCourt of Appeal hasheld that failureto pay for aninfertile coupl€ streat-
ment for their infertility wasdiscrimination within section 15 of the Charter, but wasjustified
because of the costsof the treatment and the exercise of governmenta discretioninthe
allocation of health careresources. (See Cameron vsAG Nova Scotia) But if acouple
werewilling to pay themselves, such aprohibition could not bejustified — it would smply

bediscrimination.

Claimsor rightsto makeachild from two sperm or two ovacould also flow from another
allegedright, that to “ absol ute reproductive freedom” : How onereproduces and what kind

of child, isno oneelse'sbusinessand certainly not the state’' stointerferewith through law.

Bill C13, the Assisted Human Reproduction Act, rightly, inmy view, prohibitscloning
(sec5(1)(a)). Butitdoesnot prohibit such procedures. Moreover, init latest draft, it
doesprohibit denying accessto reproductive technol ogies on the basis of sexual orienta-
tion or martial status(section 2(e)). Consequently, same-sex married couples could argue
they havearight tojointly createachild through technological means. Asanaside, | believe
such procedures should be added to the Prohibited Activitieslist in section 5.

Marriage should be considered from achild-centred per spective— it isprimarily meant to
protect childrenand, if at all possible, ensurethat children areraised by their own biological
mother and father.

Theargument for same-sex marriageisadult-centred — it focuses on the claims of two same-

sexindividuastomarry.

Thestrongest argument for “same-sex marriage”, inmy view isfor protection of children brought

into asame-sex relationship. But it doesnot justify “ same-sex marriage’.

Firg, if, asl argue, marriageingtitutionalizesand symbolizesfor society theinherently procrestive

relationship, then, to recognize same-sex marriageisto destroy that symbolism.

Second, | believethat achild hasaright not to be created from the genetic patrimony of two men



or twowomen, or by cloning, or from multiplegenetic parents. Therefore, same-sex relationships

should not beincluded within aningtitution that symbolizesan inherently procrestivere aionship.

Third, bringing childreninto asame-sex rel ationship should not be seen aswithin the norm, but
rather, asan exceptiontoit. Althoughitisconsidered aradical view by some people, and often
seenaspoliticaly incorrect, | believethat the societal norm should continueto recognizethat a
child needsamother and afather and, if possible and unlessthere are good reasonsto the con-
trary, preferably itsown biological mother and father asitsraising parents. Adopted children’'s
searchfor their birth parentsand current movesto give children born through reproductive tech-
nol ogies, using donated gametes, accessto the gamete donors' identity, show adeep human need

toknow our biological family origins. Thesameistrueof birth parentsof adopted children.

Advocatesof same-sex marriagereject the“ complementarity of the sexesin parenting” argument,
that is, that amale parent and afemal e parent are complementary to each other in providing
parenting to achild, who needs and benefitsfrom that complementarity. Their stanceisthat two
same-sex parentscan fulfil the samerolesand functions. Yet, in comparison, thewholebasis of
thefeminist critiqueof legal systemisthatitisonly “male’ based and that at |east equal female
inputisrequired, becausesuchinputisfundamentally different. Thiscritiquerecognizesthat
women aredifferent from, but equal to, men. Complementarity recognizesthat sameredlity in

relationto parenting.

To arguethat we should work from abasi ¢ principlethat achild needsamother and afather and
preferably hisor her own biologica parents, isnot to denigratefamiliesformed through adoption
or familiesheaded by asame-sex couple. Nor isit to deny that children can dowell in same-sex
households. Itisrather to ask whether bringing childreninto asame-sex relationship should be
part of thenorm, rather than an exceptiontoit. Recognizing same-sex marriage would makeit

part of thenorm. | do not believethat would bein the best interestsof children, ingeneral.

That statement isan example of animportant distinction that should be, but isnot being, currently

madein the same-sex marriage debate. Therearedifferent concerns, considerations, principles



and argumentsrelevant to anaysisof theimpact of same-sex marriageat theindividual level, as
compared withthe societd level. For example, at the societal level, we should work froma
principlethat children, in general, need and should have amother and father. But at theindividual
level the best option for agiven child might beto be adopted by asame-sex couple. Those
advocating same-sex marriage arebasing their argumentsamost entirely at theindividua level. In
effect, they aretaking “hard” individua casesand arguing they should be expanded to become

thegeneral principle. Indoing o, they would abolish thegenera principleasit presently stands.

That bringsmeto another point, onel have not addressed in my brief: Thecommitteehas
publicly stated it isgoing to consider the Netherlandsand Belgium’ slegalization of same-sex
marriage asapossible precedent for Canada.

May | respectfully suggest that you take great carein making comparisons. | have studied eutha-
nasiaand physician-assisted suicidein the Netherlandsfor over 25 years. (See* Death Talk”
[McGill QueensUniversity Press, Montreal :2001] for some of my research.) An oft-sounded

warningin ethicscomesto mind: Good factsare essentia for good ethics.

The Dutch havea* silo approach” to societa values— in short, their tolerancefor awidevariety
of viewpointsdoesnot imply abasicintegration acrosstheir society of the va uestheseviewpoints
represent. Therearearange of explanationsasto the cause of thissituation, in particular histori-
cal, sociological and societd-leve psychological reasons. For instance, an eminent professor of
sociology at theUniversity of Amsterdam, Derek Phillips, saysthemultipledivisonscomefrom
great difficulty in Dutch peopl e accepting the ambiguity and tension that result when peopl e of
different viewpointsareinteractinginthe samegroup. Hegivesasasmplebut powerful ex-
ample, that Dutchjourna sdo not reflect adiversity of opinions; characteristicaly different opin-

ionsfind expressionin separatejournas.

Moreover, whether asarelated or separate phenomenon, individua autonomy prevailsasthe
touchstone of the Dutch secular society to an unprecedented degreein comparisonwith all other

Western democracies (except, perhaps now, Belgium). For example, unlike Canada (and therest



of theworld) the Dutch refused to allow anonymousreporting of permanently unlinked HIV test

resultsin order to establish HIV seropreva ence statisticsfor the Netherlands.

Phillipsa so warnsthat in the Netherlands* indifference often masgueradesastolerance’. That
soundsavauablewarninginrelationto Canadians attitudesto marriage. Anecdotally, when|
have canvassed peoples opinionsabout same-sex marriage, acommon response has been,
“Who careswhat happens, marriageisnot worth anything, anyway.” | believethat if it returned to
being more child-centred than adult-centred, itsworth would be more apparent to Canadiansin
genera, especialy werethey to becomemorefamiliar with thevery long term harmto children
from broken homes. Child-centred marriage requiresthat marriage continueto symbolize the

inherently procreative relationship between aman and awoman.

That bringsmeto my final point: In dealing with the question of whether to changethedefinition
of marriageto include same-sex couples, you areredly discussing whether to abolishmarriageas
thesocieta ingtitution that symbolizes, protectsand promotestheinherently procregtiverelation-
ship. You must keep in mind that thereisno other institution to replaceit. Consequently, you
must consider not just the claims of same-sex couplesto be admitted to marriage, but aso
whether society needs such aningtitution and whether you would bejustified inimplementing the
mag or and radica changeinthestructure of society that eliminating marriage' sfunctioninrelation
to procreationwould entail.

To change the definition of marriage would be to change the nature of marriage. You
may decideto recommend that, but, if so, you must understand thefull impact of what you are
recommending. And that impact must be considered not just at theindividual level, but most

importantly at the societal level, and not just for the present, but also thefuture.

Definition (and languagein general) create humanreality. Wedon't just changewords, we
changethe nature of an entity when weredefineit. Definitionsareframesthat we place on events,
conceptsor circumstances, in order to givethem meaning— weframereality with languagein

order tofind meaning inthat reality. Far from everyonein the gay community wants same-sex



marriage, precisely becausethey believethat marriage doesnot reflect or accommodate their
values, aspirations, commitments, lifestyleor rituals. In other words, marriage would not
providethem with accessto themeaning they seek intheir intimaterel ationships. Thoseinthegay
community who want same-sex marriageareright to seek meaning intheir relationshipsand to
want to havethat meaning publicly recognized. They arewrong, however, totry todoit by co-
opting theingtitution of marriage. Theingtitution of marriage cannot functionin that way without
being deformed and destroyed.



